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The rule is well established that tho
conveyance of real estate must be rnado
according to the law rri situ, which alone
can prescribe the mode in which title to
such property or any right or interest
therein may pass ; and a wiil made and
admitted to probate in a foreipn State, or
in on of the States of this confederacy, ia
not sufficient to pass title to landin anoth-
er Stat where it is situate, unless the will
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be admitted to probate in the latter juris-
diction according to its laws. McCormick
vs. Sullivant, 10 Wheat2fr2; United State
vs. Crosby. 7 Cranah 115 ; Kerr vs. Moore,
'. Wheat 305; Curmichal v. Elmindorf, 4
Pil.b 4s4 ; Cornelison ve. Browning, 10 B."
Munroe,428.J Thii rule is not affected ,

by the provion otAht,. iKttft tnjrrof --ii iiay, i , .ij, ' il&b tae reooriia ami ju--
dicial proceedings of the Courts of any
State, shall be proved or admitted in any
other Court within the United States, 4c.

and that said records and judicial
proceedings, authenticated as aforesaid,
shall have such faith and credit given to
them in every court within the United
States, as they have by law or usage in the
Courts of the States from whence said re-

cords are or shall bo taken." Under thin
act, the record of a judgment in one of
the States is entitled only to such credit,
validity and effect in another State, as it
has in the State where it was rendered.
Put as a will disposing of real estate is only
effectual for that purpose when made ac-

cording to the law ot the State where tho
land is situate, and its operation is entire-
ly local, a probate in another State could
uive it no credit or validity there as to such
land, anil consequently, under the provis-
ions of the act of Congress, it could give
it none in the State where the land lay.
Accordingly, cases are numerous where
probates of this character have been held
insufficient to establish the will in another
State w here the land was situme, so as to
pass the title. I Barnes vs. Braahear, 2 lk
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the State where they are situate, it is not
to be supposed that it was the intention of
the act of Congress to give to another
State, presumed to bo unacquainted with
the laws of the State where the lands are
situate, the power to establish a convey-
ance, and by the judgment of its Courts
rentier it effectual to pass the title; for that
would give to a foreign tribunal power to
establish a conveyance, and adjudge the .
Wl to land in another State, contrary to
Be positive laws of that State. It is much
more reasonable to suppose that the act
was intended to apply to judicial proceed-
ings all'ecring rights of a tiersonal or tran-
sitory character, and this we consider tha
proper construction of it. Hence, the re-c-

i of the probate from Alabama, was
not sutlicient to establish the will, and it
was properly excluded as evidence.

The next question, arises upon the
of the record of the probate in tho

Probate Court of Lowndes county.
There can be no loubt but that a copy

of a will bearing upon its face the requis-
ites of our laws in order to render it valid
as to real estate, and shown to have lieen
duly proved and admitted to record in
another State in which the testator had
his domicil, may be admitted to probate in
this State, anil may be effectual as to land,
lying here. Such is the plain effect of our
statute upon the subject. Hutch. Coda
i',.al, 1.2o; ami the like effect has been given
to such probates under similar statutes in
other States. This is held in the case
above cited from Kentucky and Alabama.
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stiflieiency of this probate. The first is,
that tho will appears upon tho face of tha
authenticated copv from Alabama, tohavo
been proved in that State by but one of
the subscribing witnesses, thus appearing
on the face of "the will to bo three. Tho
record shows, that the execution "proved
the due execution of the will by the oath
of John Elliott, one of the subscribing
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witnesses thereto, and ot said coiucil hy
the oath of Newton St. John, one of tha
subscribing witnesses to the same," and
that it was thereupon admitted to probat.ie. This showed sufficient proof ot the
will. When there appears by the face ot
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the will to have been the requisite num-
ber of subscribing witnesses, the will may
be proved by one if he prove that it was
duly attested by tho others. And if tho
record state that it was duly proved by
one of them and admitted to probate, and
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within the jurisdiction of the Court, and
it cannot be collaterally impeached, even
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ment as to the sufficiency of the original
probate in Alabama. Griffith's adm'r. vs.
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other judgment of a Court of competent
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valid by a direct proceeding for that pur-
pose.
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ter the date of the deed "from thecxecutor
under which tho defendant claimed title
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h I 'onrt lion" Iher.'of, in t... ,.f
W ini heter, on lh il M.ni.liii in Mur, h
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n- -t ilnitiT th" alidltv ,.f t !,,. a.i-u- in !
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ih w.-nip- i. w will pi. .".-- : al; .., v, .., to the settlement wer

luyr b. loiiuiiiit to i.l iit mi. I a. "I t.liv.a, lli.it I h I i : i ; p; i u ',' had "f
1" !.". lalcl fi',,,,i t!ie Pi'.- -, r bed rot, p. a

noli, nntl took out letters
Po- the will.a ba-tte- of live b.undte Ii.iime.l in 'ii'l .'t.tion. nhoiiM riot

ifrmitetl. mnl to (ow mnl .inl.'r tt h other larswns2ivcn lol'i.n.iiii Pixon. t stitor' but had uttciv ;,'...n,',i..l ip h al
the road pp.,,, an . ti'irelv '11 a', .', atr of th iii::-l..r.- e : ati'l th r.- -i lucthin f h'l l'.T '" ' onrt Ih .1. . in.

...I rik'ht KK'I I't'l"'' i' lb" pretnie. one. ami wi.iiMHt th.'de'.'. lid nil's c, n- -. nlof ihec-tatPWii- s lrfsii:.th."l to Willis II.--
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of lb.- taw linn of which witne--s wits.i

Witn., th Hon. I. II. V- - el' : 'id t a! a, al '. to e l! r in
of that eh.p.icter. If th..i ... 'i t l::P

II W.'...t 1

V 1, .....
I'M-..- ,. - ,. '
'" '" - " .'

I. ,. .. ,.
'.'.on, upon con, lit'on tinu " funivci. i:i r " .1 t . j...1 " -

Al'd the-- t.l 'i- - Here ,i,-- t ;u til alle"d.
hi iiriiielit arit;,'.!.

" siit.i.f I. V'""' '"'li'" "f Prol iile, tlm ll the testator. Willis II., li",l, lieier bavin,.
3af--i ', I M .n.l iv in .liiini.u v. A I I -- "' men,' ft', ta p' aa lluliT Pelljalllill Lcaveps,

' ... ,t.. f SHSI.K M YV.r; i i.V - ic ciitot. and ol' ( N. Stewart,
Is'.-- inarried, lM l..r th b avin '
lu ilh. r wife, rhihl. or lineal

time, as they may think expedient, and
according to their discretion, to bargain,
sell, convey, lease," release, or encumber,
or otherwise dispose of in fee, or otherwise,
all and any of my real estate, wherwoever
the same may bo situate, either for the
purposes of paying debts, making divis-
ions or distribution, or when they shall
think it beneficial for any purnoso to do
so, in which case, the proceeds shall be
distributed, kept or applied, as the proper-
ty is required to be by my said will, tha
true intent and meaning of this codicil bo-in- g

fully to affirm the dispositions of my
said will, anil the lietter to enable my ex-

ecutor to carry into effect, and the better
to enable them to place the Raid proper-
ty in such situation as may lo convenient
and mor beneficial nnd profitable, and by
giving the power to sell and convey land
to enable them more conveniently toben
eti t all parties interested in the bequeststhereof. By the will, he had previously
given one fourth of his estate real and per-soim- l,

to his brother, Benjamin Leavens,
to his sister Susan, one fourth part, and the
residue, to his daughter, Mrs. Butler.

It cannot be doubted that a special pmc-- rr

t sell the lands was conferred upon tha
executors by the codicil, and that they
were capable of exercising it so soon as
the will was admitted to probate. It was
derived from the will and the probate

'

was but evidence of its execution, and not
the foundation of the power granted to
the executors, and this is especially true,
fort lie ower conferred wan foreign and
distinct from tho ordinvtrv office of the
executors. When the will was probated
in Alabama, the power granted had rela-
tion back to tho death of tho teotator.
The grant of letters was merely the es-
tablishment of th character of the exeo-utor- s,

and operated as a sanction to their
exercise of the special power granted to
them in their character cs executors bythe will. The power in them was thus
complete upon the probate of the,will,nml their undertaking the trust in Ala-
bama ; and when tho will was admitted to'
r.vord in this State it was merely for the
purpose of authenticating the evidence
by which the special power' Was wtablish-i'd- .

ami of rendering the prior right avail-
able lu re. But it was clearly neither the
source nor tho foundation of tho power.
IVing the grant of a power not appertain-
ing to the duties of an executor in the
general administration of the estate, it
comes within the rule laid down in the
authorities in relation to the general pow-ers of executors in EngLnd. "Such pro-
bate," rays Willir.nu, "ir, however, merely
operative as tho authenticated evidence,and not at idl as the foundation of the
executor's title; for he derives all his in-
terest from the will itself, and the proper-
ty of the deceased vests in him from the
moment of the testator's death." Hence
tho probate when is said tolmv relation to the time of the testator's
death. I Wms. ex'rs 172, 2d Amer. edit.1Ami it islwd dovrn that though an execu-tor may dispose of the property accordingto the will before proUte. vet if it fc Z
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the will iu Alabama.
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